


 
 

RESPONSES TO SUMMARY 
Agency Response to Summary 

Although the Texas Facilities Commission (“TFC” or “the Commission”) generally agrees 
with the recommendations in the Sunset Advisory Commission Staff Report (“Staff Report”), 
TFC disagrees with several of the findings and statements of fact.  The following statements 
in the Summary of the Staff Report are incorrect: 

1. TFC’s growing role in making significant decisions on the use and development 
of key state assets coincides with the Legislature’s adoption of a new approach 
for procuring public facilities under the Public Private Facilities and 
Infrastructure Act (P3 Act) in 2011. 
 
This statement and TFC’s response are germane to Staff Report Issue 2. 
 

2. While at the forefront of implementing P3 projects, TFC has put the cart before 
the horse, stepping into these efforts without adequate guidance, planning, and 
resources needed to ensure protection of the State’s best interests. 
 
This statement and TFC’s response are germane to Staff Report Issue 1. 
 

3. TFC’s decision to use public-private partnerships to develop the Complex is 
moving forward without sufficient guidelines, expertise, and funding for effective 
consideration of these multi-faceted agreements. 

 
This statement and TFC’s response are germane to Staff Report Issue 2. 

 
 
Response to Statement 1 
 
TFC’s growing role in making significant decisions on the use and development of key state 
assets coincides with the Legislature’s adoption of a new approach for procuring public 
facilities under the Public Private Facilities and Infrastructure Act (P3 Act) in 2011.  
 
For nearly 100 years, TFC has had legislative authority to plan, design, build, operate, 
maintain and manage or to contract for such services for certain real property assets of the 
State, including such assets in the Capitol Complex.  TFC’s current authority gives TFC 
authorization to lease public grounds for commercial purposes.  See TEX. GOV’T CODE chs. 
2165, 2166, 2167.  To this end, TFC has engaged in or completed numerous design-bid-build 
projects.  The P3 Act provides an alternative procurement method for public private 
partnerships that may be used to develop or operate qualifying projects through performance 
based contracts.   The P3 Act authorized other forms of public private partnerships to include 
private funding and set out a structured methodology for public private procurement.  See 
TEX. GOV’T CODE ch. 2267.  

 
 



 
 

 
Response to Statement 2 
 
While at the forefront of implementing P3 projects, TFC has put the cart before the horse, 
stepping into these efforts without adequate guidance, planning, and resources needed to 
ensure protection of the State’s best interests. 
 
TFC has not “put the cart before the horse.”  TFC has neither solicited nor implemented a P3 
project pursuant to the P3 Act.   
 
Prior to receipt of unsolicited proposals from private entities, TFC staff embarked on a 
collaborative, coordinated, systematic and transparent planning process which included 
detailed presentations and discussions with state leadership, local government officials and 
staff, other state agencies, and various professional trade associations.  Additionally, TFC 
conducted numerous industry soundings with various technical and professional advisors 
with relevant experience with public-private partnerships and real estate development.  (See 
Attachment 1 for summary of discussions with leadership and presentations attended by more 
than 1,000 stakeholders.) 

 
TFC’s strategic facility planning process is comprised of five broad phases including: (1) 
data collection and understanding; (2) conceptualization; (3) analysis; (4) planning and 
testing; and (5) implementation.  TFC is initiating the third phase which includes site specific 
development feasibility analyses to provide a frame of reference and baseline information.  
The analyses include: legal and regulatory analyses, market and competitive analyses, 
location and site analyses, and financial analyses that as part of the Capitol Area 
Development Study (“Study”) will culminate in a Development Feasibility and Residual 
Land Valuation Report.  These analyses will be conducted with assistance of an 
interdisciplinary team of professional service providers.  The analyses and Study must be 
completed objectively without bias or influence from interest groups.  They will be based on 
fact, form and best practice.  TFC is currently soliciting the technical and advisory resources 
which are necessary to ensure protection of the State’s best interests and support requests to 
the legislature for authority to reallocate existing appropriations. 
 
The results of development feasibility analyses will guide future planning efforts and 
evaluation of proposals.  Preparation of site development plans will occur as a subsequent 
step and will be negotiated with the private entity that is awarded the development rights.  It 
is not the State’s role to be a developer.  However it is the State’s role to protect the public’s 
interest, make policy and public investments to attract private development, and provide the 
environment in which development can occur without stifling creativity or precluding future 
outcomes that will evolve as the market changes. 
 
If and when site development plans are prepared for the tracts that are the subject of the 
Study, TFC has intended and will make the draft plans available for state leadership, 
stakeholder, and public review and comment before the Commission takes action to approve 
a plan as required by the P3 Act.   
 
Beginning in late 2009, TFC staff began preparing a comprehensive asset management and 
development strategy which culminated in the adoption of the 2011 Facilities Master Plan 
Report (“FMPR”) by the Commission.  The FMPR lays out TFC’s planning and 
implementation process comprised of progressive steps, each subject to leadership approval.  

  
 



 
 

See FMPR pp. 25 - 27.  It is important to note that the FMPR is not “The Plan” or a 
“Master Plan” for site specific developments of the State’s real property.  The FMPR is a 
statutorily required report to apprise state leadership of the agencies’ current and 
projected space requirements including recommendations of salient cost-effective 
initiatives and strategies to meet those needs. 

 
 

Response to Statement 3 
 
TFC’s decision to use public-private partnerships to develop the Complex is moving forward 
without sufficient guidelines, expertise, and funding for effective consideration of these multi-
faceted agreements. 
 
TFC’s P3 Guidelines enhance the statutory requirements of the P3 Act.  See TFC P3 
Guidelines Section V, p. 10 (Proposal Preparation and Submission); Section VI, p. 20 
(Proposal Evaluation and Selection Criteria). 

 
Regarding the issue of expertise and funding for effective consideration, Texas Government 
Code Section 2267.053(d) of the P3 Act states that “[t]he responsible governmental entity 
may charge a reasonable fee to cover the costs of processing, reviewing, and evaluating the 
proposal, including reasonable legal fees and fees for financial, technical, and other 
necessary advisors or consultants.”  However, enactment of the P3 Act did not provide TFC 
with an appropriation or appropriation authority to retain revenue or fees from P3 projects to 
hire additional staff or to pay fees for professional advisors or consultants.  In essence, TFC 
received the cart without the horse. 

 
In August of 2011, TFC identified this disparity and provided an interim solution in the P3 
Guidelines adopted September 1, 2011, by requiring that the costs for these services are paid 
by the private entity that submits a proposal.  See TFC P3 Guidelines Section II E, p. 8 
(Proposal Review Fees); Section VII, p. 23 (Interim and Comprehensive Agreements).  In 
addition to the lack of appropriation authority, it should be noted the funds to pay the costs 
for professional advisors or consultants are not received in advance but are received during 
the evaluation process.  TFC’s interim solution is not a practical long-term solution as it 
prohibits TFC from implementing an orderly planning process and will require legislative 
action to correct the disparity.   
 



 
 

RESPONSES TO ISSUE 1 
Overall Agency Response to Issue 1 

The Texas Facilities Commission (“TFC” or “Commission”) generally agrees with the 
recommendations in the Sunset Advisory Commission Staff Report (“Staff Report”).  TFC 
disagrees with several of the findings and statements of fact.  The Staff Report acknowledges 
that TFC’s planning efforts to date are within the agency’s authority.  The Staff Report, 
however, concludes without specification as follows: 

(1) Although TFC has informed stakeholders about its plans to develop the Capitol 
Complex, it has not effectively engaged them in the development process;  

(2) TFC’s planning efforts have not been open and do not ensure adequate public input 
in the decision making process; and  

(3) TFC has not regularly updated its Commission on specific Capitol Complex planning 
efforts. 

Those conclusions in the Staff Report are inaccurate.1 
 
In the last three years, TFC has provided numerous briefings and updates to key stakeholders, 
including state leadership, legislative committees, state agencies, local government officials, 
civic groups, citizens, and the media.  TFC staff has met individually with more than 100 
state legislators, executive staff of multiple state agencies, city council members and staff, 
and neighboring property owners. 2 

TFC staff has regularly updated the Commission on the agency’s specific Capitol Complex 
planning efforts, as reflected in official minutes of the Commission’s meetings of April 21, 
2010, August 18, 2010, November 17, 2010, and January 19, 2011.  The 2011 Facilities 
Master Plan Report (“FMPR”) was made available for public review and comment and 
public comments were received on the FMPR at the November 17, 2010 meeting, with action 
on the FMPR postponed until the January 19, 2011 meeting.3 

Additionally, since 2010, TFC staff has presented the “Briefing on State Facilities” and 
massing study in numerous public events in Austin attended by over 1,000 attendees. The 

1 See Attachment 1 for a summary of discussions with state leadership and presentations attended by stakeholders. 
 

2 TFC presented the “Briefing on State Facilities” and massing study at numerous public events with greater than 1,000 attendees 
comprised of the general public and members of professional trade associations.  The Capitol Area Development Study and 
TFC’s P3 Program has also been the subject of more than 20 local and national newspaper articles, news reports on local TV, and 
various industry publications. 
 
3 TFC operates in accordance with the Open Meetings Act.  In November 2010, TFC posted for “Consideration and possible 
action to approve the Facilities Master Plan” and received public testimony.  Two months later in January 2011 TFC again 
posted the item and adopted the FMPR.  At every Commission meeting there is an opportunity for public input. 
 

                                                   
 



 
 

Commission is also very mindful that, while the planning and development of the Capitol 
Complex and other state-owned properties in the Austin area are of primary interest to local 
residents, these properties are held in trust on behalf of, and for the benefit of, all citizens of 
Texas who are also stakeholders in this process.4  TFC’s current stewardship of the 
properties, including those within the Capitol Complex, is predicated upon a policy of 
compliance with present-day and historic legislative direction. 

TFC’s master plans from 1992 to 2004 provided a vision consistent with the 1956 Capitol 
Master Plan that primarily focused on building new offices and renovating existing facilities 
within the Capitol Complex to accommodate space needs of state agencies.  The Staff Report 
points to a change in 2006 when a staff initiative entitled “Crossroads” explored the 
possibility of a new master-planned state agency campus in the unincorporated area of Travis 
County that required the sale of most of the state-owned properties in the Capitol Complex 
and Hobby Complex.   TFC’s current Commission and administration agree that the 
“Crossroads” vision, had it been acted upon by the Commission, would have represented a 
policy departure from the agency’s historic and current planning.   

However, since January 2010, TFC has directed planning consistent with historic and recent 
legislative directives, including the legislatively adopted 1956 Capitol Master Plan and all 
other legislative directives, through and including House Bill 265 by Hilderbran.  H.B.265, 
82nd Leg., R.S., ch. 224, 2011 Tex. Gen. Laws 802.  TFC has taken the additional steps of 
conducting frequent briefings and updates for statewide and legislative leadership, other state 
agencies, local governments, and a broad variety of individual stakeholders and civic groups, 
as stated above.  

The Staff Report also acknowledges that repeated communications have taken place between 
the Commission and the General Land Office. 5  Communication alone, regardless of how 
effective or extensive, may not be sufficient to reconcile inconsistent discretionary views 
between state agencies with different statutory mandates.  The Staff Report recommendations 
under Issue 1 provide the appropriate legislative remedy necessary to address such issues.  

Recommendation 1.1  
Require TFC to develop and formally adopt a Capitol Complex Master Plan to 
guide decision making on the Complex’s future development. 
 

Agency Response to 1.1 

4 Regarding the statement that TFC’s planning efforts do not ensure adequate public input in the decision making process, the 
FMPR lays out TFC’s collaborative, coordinated, systematic and transparent planning and implementation process comprised of 
progressive steps, each subject to leadership approval.  See FMPR pp. 25 – 27 (2011).  A copy of the 2011 FMPR has been 
posted on the Commission’s website since it was adopted in January 2011.  
 
5A copy of the 2011 FMPR was provided to the General Land Office when it was published.  Since February 2011, TFC provided 
numerous written communications to the General Land Office, as well as to state leadership, in opposition to the recommended 
transactions for the sale of state-owned properties in the City of Austin. These written communications are documented by 
correspondence provided in Attachment 2.  Additionally, in the year leading up to General Land Office’s decision to auction 
Parking Lot 19 and the Old Service Station properties, TFC met with the General Land Office to discuss TFC’s opposition to 
those recommendations in the General Land Office Report and reiterated TFC’s view verbally and in writing in the months prior 
to the General Land Office auctions.  

  
 

                                                   
 



 
 

 
TFC agrees with this recommendation.  However, the scope of this recommendation should 
be expanded to provide a strategic facility plan that includes all state-owned assets and 
leased facilities and should include the requirement for routine updates. 

Recommendation 1.2  
Require TFC to develop and adopt, in rule, a comprehensive planning process 
that guides and ensures more meaningful public and stakeholder input for its 
planning and development responsibilities. 

 
Agency Response to 1.2 
 
TFC disagrees with this recommendation.  Existing laws require public hearings providing 
multiple opportunities for public and stakeholder input.  These opportunities are ensured by 
existing open meeting and public information statutes, hearings held by the Partnership 
Advisory Commission, hearings held by TFC identified in the P3 evaluation process, (See 
Attachment 3, the TFC P3 Evaluation Timeline), and any hearings held by affected 
jurisdictions that review and comment on proposals as required by the Public Private 
Facilities and Infrastructure Act (P3 Act). See TEX. GOV’T CODE §2267.055.   
 

Recommendation 1.3  
Require TFC to submit the Capitol Complex Master Plan to the State Preservation 
Board for review, comment, and possible action. 

Agency Response to 1.3 
 
TFC agrees with this recommendation to formally involve the State Preservation Board (the 
“Board”) in the Capitol Complex planning and development process through review and 
comment on the draft Capitol Complex Master Plan, with a public vote of the Board required 
in order for the Board to disapprove the Plan.   
 

Recommendation 1.4  
Require the State Preservation Board’s long-range plan to conform to the Capitol 
Complex Master Plan. 

Agency Response to 1.4 
 
TFC agrees with this recommendation which will allow the Board to continue to focus its 
long-range plans on the Capitol Building and grounds while ensuring any future planning or 
recommendations of the Board do not conflict with the Capitol Complex Master Plan.   
 

Recommendation 1.5  
Require TFC to submit the Capitol Complex Master Plan to the General Land 
Office for review and comment. 



 
 

Agency Response to 1.5 
 
TFC agrees with this recommendation.   

 

Recommendation 1.6  
Require the General Land Office to conform any recommendations on property 
within the Capitol Complex to the Capitol Complex Master Plan. 

Agency Response to 1.6 
 
TFC agrees with this recommendation.   
 

Recommendation 1.7  
Direct TFC staff to present information to the Commission at least 30 days before 
the Commission votes on an item related to Austin area development. 

Agency Response to 1.7 
 
TFC agrees with this recommendation which is consistent with the process currently in place 
under the P3 Guidelines already adopted by the Commission.   
 

  
 



Attachment 1 
At the April 2010 Commission Meeting, the “Briefing on State Facilities” was presented to the Commission 
and general public in attendance.  From that meeting to present day, TFC staff has presented the same 
briefing and provided subsequent updates to legislative leadership, local governments, other state agencies, 
and other stakeholders as listed below. This is not an all-inclusive list of meetings or presentations. 
 
Office of the Governor (April 2010)  
Kathy Walt 
Ray Sullivan  
Ed Robertson 
Phillip Rocha, Governor’s Office Economic Development and Tourism 
 
Office of the Lt. Governor (April 2010) 
Don Green 
Blaine Brunson 
Julia Rathgeber 
 
Office of the Speaker of the House (April and August 2010) 
Jesse Ancira  
Craig Chick 
Dan Madru  
 
Legislative members and staff of the Travis County Delegation (August 2010) 
 
Texas Department of Public Safety (August 2010 – security issues)  
Joe Ortiz  
Blake Sawyer, Texas Department of Public Safety 
 
Legislative briefings and presentations (2012 – individually with members and/or staff as well as 
presentations in public meetings) 
Partnership Advisory Commission  
House Committee on State Affairs 
Senate Committee on Economic Development 
 
General Land Office (November 2011) 
Hal Croft 
Robert Siddal 
Larry Laine 
 
State Preservation Board (early 2011) 
John Sneed  
Chris Currens 
 
Health and Human Services Commissioner Tom Suehs (July 2010) 
 
University of Texas (August 2010) 
Dr. Pat Clubb 
 
Texas Department of Transportation (2012) 
Phil Wilson, Executive Director 
John Barton, Deputy Executive Director 
 
Texas State Cemetery Committee (early 2011) 
Adjutant General’s Department (late 2011) 
Teachers Retirement System of Texas (2010) 
Employee Retirement System of Texas (2010) 
UTIMCO (March 2011) 
 
 
 



Attachment 1 
 
Local government officials and staff and other Austin-area stakeholders 
 
City of Austin (May 2010 to present) 
Lee Leffingwell, Mayor 
Sheryl Cole, Mayor Pro Tem 
Chris Riley, Council Member 
Bill Spellman, Council Member 
Randy Shade, Council Member 
Mike Martinez, Council Member 
Sue Edwards, Assistant City Manager 
Robert Goode, Assistant City Manager 
Jim Robertson, Manager Neighborhood Planning and Zoning 
George Adams, Assistant Director, Planning and Development Review Department 
Fred Evins, Economic Growth and Redevelopment Services 
Kevin Johns, Director Economic Growth and Redevelopment Services 
Robert Spillar, Director Austin Transportation Department 
Rodney Gonzalez, Deputy Director Economic Growth and Redevelopment Services 

 
Travis County (August 2010) 
Belinda Powell 
Leslie Strickland 
 
Capital Metropolitan Transportation Authority (November 2010) 
Linda Watson, Executive Director 
Todd Hemmingson 
 
Downtown Austin Alliance (ongoing since summer 2010) 
TFC Executive Director Terry Keel serves on board; proxy attends meetings regularly 
 
The Waller Creek Conservancy (May 2010) 
Tom Meredith  
Melanie Barnes 
 
Real Estate Council of Austin (October 2010) 
10-member Task Force 
 
Seton Family of Hospitals (May 2010) 
Greg Hartman, President and CEO 
 
Congress for New Urbanism (October 2012) 
Sinclair Black 
Katherine Gregor 
Laura Toups 
 
Bull Creek Neighborhood Coalition (represents 8 groups) 
John Eastman, President, and 2 others received 2-hour briefing at TFC offices 

 
Public Presentations 
Downtown Austin Alliance – Issues and Eggs Forum on June 3, 2010 approx. 150 attendees 
Society for Marketing Professional Services – Capitalizing on the Capitol Complex Forum on June 14, 2011 
approx. 150 attendees 
Urban Land Institute – Moderated Speaking Forum North Capitol Complex Breakfast on June 22, 2011 
approx. 220 attendees  
Real Estate Council of Austin – Luncheon on June 6, 2012 approx. 250 attendees 
8th Biennial Pre-Session Legislative Conference October 16th approx. 200 attendees 
Central Texas Commercial Association of Realtors – October 30, 2012 approx. 100 attendees 
Austin City Council Hearing November 8, 2012 approx. 40 attendees 
Stakeholder Public Meeting November 29, 2012  
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Media Coverage 
Austin American-Statesman, May 8, 2010 New vision for Capitol complex: More room for state workers, 
private development on state land  
KXAN Evening News, June 1 2010 State eyes Capitol area for private use  
The New York Times, December 23, 2010 Proposal to Expand State’s Office Space Runs Against National 
Tide  
The Texas Tribune, December 27, 2010 State Might Build to Save Money Spent Leasing  
Austin American-Statesman, October 2011 State set to accept proposals for public-private partnerships 
for an array of government facilities  
Community Impact Newspaper, February 29, 2012 State re-envisions capacity, design of Capitol complex  
Austin Chronicle, May 21, 2010 A Capitol Idea? The Capitol Complex Meets the Downtown Austin Plan  
Austin American Statesman, May 27 2012, Planetarium proposal calls for $240 million, 47-story tower 
near Capitol  
National Public Radio, KUT 90.5 June, 6 2012 Commission Proposes Downtown Changes  
Austin American Statesman, June 14, 2012 State weighs $500 million in proposals for Capitol complex 
development  
Austin Business Journal, June 15 2012, Buildings proposed to flank Capitol  
Texas Government Insider, June 15, 2012, Texas: 'Dirt rich...cash strapped'   
 

http://www.statesman.com/business/new-vision-for-capitol-complex-more-room-for-678225.html
http://www.statesman.com/business/new-vision-for-capitol-complex-more-room-for-678225.html
http://www.kxan.com/dpp/news/state-eyes-capitol-area-for-private-use
http://www.nytimes.com/2010/12/26/us/26ttramsey.html
http://www.nytimes.com/2010/12/26/us/26ttramsey.html
http://www.texastribune.org/texas-taxes/budget/state-might-build-to-save-money-spent-leasing/
http://www.statesman.com/business/state-set-to-accept-proposals-for-public-private-1891553.html?viewAsSinglePage=true
http://www.statesman.com/business/state-set-to-accept-proposals-for-public-private-1891553.html?viewAsSinglePage=true
http://impactnews.com/articles/state-re-envisions-capacity,-design-of-capitol-complex/
http://www.austinchronicle.com/news/2010-05-21/1032435/
http://www.statesman.com/business/real-estate/planetarium-proposal-calls-for-240-million-47-story-2378684.html?viewAsSinglePage=true
http://www.statesman.com/business/real-estate/planetarium-proposal-calls-for-240-million-47-story-2378684.html?viewAsSinglePage=true
http://kut.org/2012/06/commission-proposes-downtown-changes/
http://www.statesman.com/business/real-estate/state-weighs-500-million-in-proposals-for-capitol-2399766.html
http://www.statesman.com/business/real-estate/state-weighs-500-million-in-proposals-for-capitol-2399766.html
http://www.bizjournals.com/austin/blog/morning_call/2012/06/buildings-proposed-to-flank-capitol.html
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Attachment 3 
 

P3 Evaluation Timeline 
 

The following is a cumulative timeline of key stages for consideration of proposal(s), 
starting with date of receipt through public hearings and formal action by the 
Commission. 

 
Start             The Planning and Real Estate Management Division receives the 

proposal(s), and staff reviews for compliance with the Guidelines. 
 

Part One – Conceptual Evaluation Stage 

30 days        The Planning and Real Estate Management Division undertakes Preliminary 
Review and determines whether to accept and recommend a proposal for 
Conceptual Evaluation based on appropriateness of the proposal and 
compliance with the submittal requirements of the Guidelines.    

 
45 days         With approval of the Executive Director, if and when a proposal is 

accepted for Conceptual Evaluation, within 10 days of acceptance, the 
Commission provides public notice by posting a redacted version of the 
proposal that includes the nature, timing, and scope of the proposal. The 
proposal is posted, for a period of not less than 45 days on the 
Commission’s website and on Texas.gov or the State’s official internet 
website.  The proposal may also be advertised in any manner considered 
appropriate by the Commission to provide notice for stakeholder input and 
to encourage competition by providing maximum notice to private entities 
interested in submitting competing proposals.  Based on the complexity of 
the original proposal, additional time may be added to the notice period 
for invitation of competing proposals.  

 
30 days         The Commission’s Oversight Committee completes conceptual evaluation of 

the proposal(s). 
  
10 days        Based on the findings of Conceptual Evaluation, the Oversight Committee 

prepares and submits recommendations for proposal(s) to be considered 
during the detailed evaluation stage and submits same to the Executive 
Director and Commissioners so that at a general meeting, or any special 
meeting, the Commissioners may consider same in executive session and 
take formal action in public to: 

 
• Proceed to the detailed evaluation stage (Part 2) of the review of 

the original proposal; 
• Proceed to the detailed evaluation stage (Part 2) of the review of 

a competing proposal; 
• Proceed to the detailed evaluation stage (Part 2) of the review of 

multiple proposals; or 
• Not to proceed further with any proposal. 

 
This is the first public hearing for stakeholder input. 

Part Two – Detailed Evaluation Stage 

60 days        Oversight Committee issues request to private entities to deliver detailed 
proposals to the Commission.  

 
90 days         Outside advisors or consultants are engaged. Oversight Committee reviews 

detailed proposal(s), requests additional information, meets with private 
entities to discuss the proposal(s) and takes such additional actions as it 
deems necessary to review the proposal(s). Contemporaneously, a 
summary of terms and drafts of interim or comprehensive agreements are 
prepared as details are discussed with private entities. Commission submits 
detailed proposal(s) to the Partnership Advisory Commission (PAC). 

 
60 days         Not later than the 10th day after receiving a detailed proposal, the PAC 

determines whether to accept or decline a proposal for review.  Within 45 

Texas Facilities Commission 
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Attachment 3 
 

P3 Evaluation Timeline 
 

days of accepting a detailed proposal for review, the PAC delivers to the 
Commission its findings and recommendations that include a determination 
on whether the terms of the proposal and qualifying project create state 
tax supported debt taking into consideration an analysis of financial 
impacts, a review of the policy aspects, and proposed general business 
terms. 
 
Private Entity submits copies of the detailed proposal to Affected 
Jurisdiction(s). Not later than 60 days after receiving the proposal, the 
Affected Jurisdiction submits written comments on the proposed qualifying 
project indicating whether the facility or project is compatible with the local 
comprehensive plan, local infrastructure development plans, capital 
improvements budget, or other government spending plan. 
 
The PAC and Affected Jurisdiction may conduct public hearings 
independent of TFC. 
 

30 days        Oversight Committee reviews final detailed proposal(s), with negotiation 
details and prepares a recommendation to the Executive Director and 
Commissioners so that at a subsequent general meeting, or any special 
meeting, the Commissioners may consider same in executive session and 
take formal action in public to select a proposal for final negotiations. 

  
This is the second public hearing for stakeholder input. 

 
60 days        Oversight Committee completes proposed draft of the interim or 

comprehensive agreements, working in conjunction with outside advisors or 
consultants, legal and fiscal staff, and others as necessary. 

 
30 days        Proposed interim or comprehensive agreements are submitted to the 

Commission for consideration and possible action at a subsequent general 
meeting, or any special meeting.  

 
Not later than 30 days before holding a public hearing to authorize the 
execution of an interim or comprehensive agreement, the Commission 
submits to the PAC a copy of the proposed interim or comprehensive 
agreement and a report describing the extent to which the PAC 
recommendations were addressed in the proposed interim or 
comprehensive agreement.  

 
 This is the third public hearing for stakeholder input. 
 
5 days Assemble all documentation, complete procurement file, organize 

documentation for signature and financial closing. 
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RESPONSES TO ISSUE 2 
Overall Agency Response to Issue 2 
The Texas Facilities Commission (“TFC” or “Commission”) generally agrees with the Sunset 
Advisory Commission Staff Report (“Staff Report”) recommendations, with certain 
exceptions noted below. 

The Staff Report identifies the need to amend Chapter 2267 of the Texas Government Code, 
entitled the Public and Private Facilities and Infrastructure (“P3 Act”).  While the Staff 
Report acknowledges that TFC is engaging in P3s as authorized by the P3 Act, the Staff 
Report states that “TFC has put the cart before the horse, stepping into these efforts without 
adequate guidance, planning, and resources needed to ensure protection of the State’s best 
interests. . . .  Further, TFC’s decision to use public-private partnerships to develop the 
Complex is moving forward without sufficient guidelines, expertise, and funding for effective 
consideration of these multi-faceted agreements.”  TFC respectfully disagrees with these 
statements. 

TFC began preparing a comprehensive asset management and development strategy in late 
2009 and a facilities master plan was subsequently adopted by TFC in 2011.  As discussed in 
more detail in the Overall Agency Response to Issue 1, the Staff Report itself acknowledges 
that TFC provided numerous briefings and updates in 2010 and 2011 to more than 1,000 key 
stakeholders, including state leadership, state agencies, and local government officials 
regarding plans for developing the Capitol Complex.  Since passage of the P3 Act in 2011, 
TFC has taken many steps to methodically develop a framework and processes for evaluating 
and managing P3 projects as contemplated in the legislation and that will protect the State’s 
interests.  One of the first of these steps was TFC’s adoption of the P3 Guidelines in open 
meeting.   

The P3 Guidelines adopted by TFC following passage of the legislation comply with and are 
more comprehensive than the requirements of the P3 Act.  Had TFC implemented 
substantially more restrictive guidelines or requirements than those provided by the Act, it 
may have given rise to concerns that TFC was overstepping the boundaries of legislative 
intent.  Additionally, since adoption of the P3 Guidelines, under the P3 Act, TFC has not 
issued any solicitations for P3 projects and has only posted one unsolicited proposal for 
conceptual evaluation.   

TFC recognizes, as does the Staff Report, that P3s require additional resources.  TFC has 
engaged staff with the necessary skills and industry expertise as well as contracted for 
professional advisory and technical services as needed.  TFC is currently soliciting technical 
and advisory resources for the Capitol Area Development Study (“Study”) to analyze the 
development feasibility.  The analyses include: legal and regulatory analyses, market and 
competitive analyses, location and site analyses, and financial analyses that as part of the 
Study will culminate in a Development Feasibility and Residual Land Valuation Report.  The 
results of development feasibility analyses will guide future planning efforts and evaluation 
of proposals.   



 
 

Recommendation 2.1  
Require TFC to include a complete and clearly documented process for 
evaluating P3 proposals in its P3 Guidelines, and make the evaluation results 
publicly available. 
 

Agency Response to 2.1 
 
TFC agrees with this recommendation.  As required by the P3 Act.  TFC’s current evaluation 
process as set out in its P3 Guidelines satisfies this recommendation.  See TFC P3 Guidelines 
Section V, p. 10 (Proposal Preparation and Submission); Section VI, p. 20 (Proposal 
Evaluation and Selection Criteria). 
 

Recommendation 2.2  
Require TFC to use a value for money analysis to ensure the agency determines 
the best approach for developing state assets. 

Agency Response to 2.2 
 
TFC disagrees with this recommendation, for the reason that a value for money analysis 
(“VFM”) should not be the only available methodology.  A financial analysis that includes a 
cost benefit analysis and life cycle cost analysis is required by statute.  A VFM analysis is 
one methodology, but the phrase has an industry specific connotation.  Each business case 
analysis will be different.  A VFM would not be appropriate in all cases and should be 
considered as one of many analytical tools.   
 

Recommendation 2.3  
Require TFC to hold a public hearing on a P3 proposal before submitting it to the 
Partnership Advisory Commission, and to incorporate public comments into the 
proposal submission. 

Agency Response to 2.3 
 
TFC agrees with this recommendation. 
 

Recommendation 2.4  
Require the Commission’s P3 Guidelines to include policies on acquiring needed 
professional expertise to evaluate, negotiate, and oversee P3 proposals and 
contracts. 

Agency Response to 2.4 
 
TFC disagrees with this recommendation.  The P3 Guidelines direct the private entities in 
submitting proposals.  The authority to acquire needed expertise is currently in Texas 
Government Code Chapter 2267.  The appropriate place for the policy is in TFC’s internal 
operating policies and procedures.  

  
 



 
 

 
Furthermore, each P3 proposal or qualifying project is unique.  The scope of work for the 
necessary advisors or consultants is drafted specific to each proposal or qualifying project 
and follows TFC’s internal policies and statutory purchasing requirements. 
 

Recommendation 2.5  
Require TFC to submit each P3 contract to the Comptroller’s Contract Advisory 
Team for review and comment before adoption by the Commission. 

Agency Response to 2.5 
 
TFC disagrees with this recommendation as the Comptroller’s Contract Advisory Team 
(“CAT”) is not qualified to review and comment on a P3 contract.  CAT reviews and 
comments on large contracts for goods and services, not real estate contracts such as a 
comprehensive agreement for P3 projects.  TFC believes review and comment by the Office 
of the Attorney General would be more meaningful and appropriate.   
 

Recommendation 2.6  
Specifically authorize TFC to charge a reasonable proposal fee to recover the 
costs of processing, reviewing, and evaluating P3 proposals. 

Agency Response to 2.6 
 
TFC agrees with this recommendation which would also provide TFC with required 
appropriation authority to ensure TFC is able to use the collected fees to hire or contract for 
the expertise needed to effectively evaluate P3 proposals. 
 

Recommendation 2.7  
Prohibit outside employment of TFC P3 program staff in fields or activities 
related to their responsibilities at the agency. 

Agency Response to 2.7 
 
TFC does not view this recommendation as appropriate to have been included in the Staff 
Report. 
 
The P3 Act is a state law applicable to nearly all state agencies as well as multiple levels of 
local governments.  If attention is to be directed towards an undefined conflict of interest 
related to the subject, it should be addressed as a state policy matter applicable and directed 
to all state agencies and political subdivisions.  Furthermore, TFC believes it benefits from 
professional employees, such as real estate professionals, who maintain their skill in the 
private sector where that outside employment does not constitute a conflict of interest with 
their state job.  Moreover, the Staff Report identifies no actual conflict that exists at TFC but 
suggests the need for TFC to “ensure it has sufficient information to determine whether any 
potential confict of interest exists between an employee’s duties and their outside 
employment, and that each employee is aware of and agrees in writing to the agency’s ethics 



 
 

and conflict of interest policies.”  In fact, this suggestion in the Staff Report is already TFC’s 
current practice.1   
 

Recommendation 2.8  
Direct the Commission to delay formal action on P3 proposals until after 
September 1, 2013. 

Agency Response to 2.8 
 
TFC defers to the will of the Partnership Advisory Commission and the legislature on this 
recommendation.  It should be noted that the Staff Report has not accounted for substantial 
criticism by the private sector for what some perceive as a process that is already too slow.  
This recommendation has no adverse impact provided that “formal action” is defined as 
TFC’s approval of a comprehensive agreement. 
 

Recommendation 2.9  
Direct TFC to provide financial information and analysis related to any P3 
revenues to the Legislative Budget Board. 

Agency Response to 2.9 
 
TFC agrees with this recommendation.   
 

1 All TFC employees must disclose details of any outside employment and furthermore sign statements that any such 
outside employment will not conflict with or infringe on their duties with or responsibilities for the agency.  
Violation of the policy constitutes grounds for termination.  (See Attachment 4.) 

  
 

                                                   
 



 TEXAS FACILITIES COMMISSION 
OUTSIDE EMPLOYMENT/BOARD MEMBERSHIP NOTIFICATION FORM 

 
 

SECTION 1 – To be completed by employee. 
1.  Last Name: 2. First Name:                               3.  Program Area/Division: 

 
4.  Classification Title: 5.  Pay Group: 6.  What is your employee status? 

□  New Hire     or   □ Current Employee 
 

7.  Describe your duties for TFC: 
 
 
8.  Do you currently work for pay outside of TFC? 
                □ Yes               □  No 

9.  Are you planning to engage in outside employment for pay 
 within the next twelve months while working at TFC? 
       □ Yes               □  No 

10. Do you currently serve on a board or commission?           □  Yes               □  No 
      If so, are state funds used to support this organization?    □  Yes               □  No 

11.  If you are self-employed under a corporate or assumed name, or have accepted or plan to accept other outside 
employment or serve on a board or commission, please include: 
     (Employer's/board’s or commission’s name and business address, description of duties and days of week and hours of 
employment.) 
 
 
 
 
 
 
 
 
12.  Employee Certification 
        I hereby certify that: 
        My duties in connection with the outside employment described above (if any) will not conflict with or infringe on my 

duties with or responsibilities for the Texas Facilities Commission.  I understand that, if the circumstances reflected on 
this form change, I have a duty to resubmit this form, and that I must advise my Deputy Executive Director or Division 
Director in writing before I accept any further outside employment. 

 
I further certify that I have read the Personnel Handbook for the Texas Facilities Commission, and I am aware that I 
may consult with the agency's General Counsel if I have any questions concerning those standards. 
 
If I become aware of any facts which might lead any person to believe that I might have a conflict of interest, or to 
question the independence of my judgment in the performance of my duties for TFC, I will promptly advise my Deputy 
Executive Director or Division Director of those facts, in writing. 
 
All of the statements made herein are true and correct to the best of my knowledge.          

        
        Employee Signature: ______________________________                                           Date: ____________________ 
 

SECTION II – Legal Division 
Will employee's current and/or future outside employment conflict with agency policy?             □  Yes               □  No 
 
Legal Division: _________________________________                                                        Date: ___________________ 
 
SECTION III - Senior Management 
Will employee's current and/or future outside employment conflict with agency policy?             □  Yes               □  No 
 
Deputy Executive Director/Division Director: _______________________________             Date: ____________________ 
 
SECTION IV – Human Resources Certification 
 
Human Resources Director:  ______________________________                                        Date: ____________________      
 
 

Attachment 4



 
 

RESPONSES TO ISSUE 3 
Overall Agency Response to Issue 3 
The Texas Facilities Commission (“TFC” or “Commission”) generally agrees with the 
recommendations with exceptions noted below.  The Sunset Advisory Commission Staff 
Report identifies the need to implement best practice guidelines for TFC’s contract 
management processes.  Implementing best practice guidelines will further ensure TFC’s 
contracting function achieves best value for the State.   

Recommendation 3.1 

Management Action  
Direct the Commission to formally adopt policies on contracting methods and 
indefinite delivery/indefinite quantity contracts in a public meeting. 
 

Agency Response to 3.1 
 
TFC disagrees with this recommendation.  TFC currently has in place policies on contracting 
methods and the use of indefinite quantity indefinite delivery contracts (“IDIQs”), all of 
which were drafted with Commission participation and formally adopted in an open meeting.  
Since the Commission is a citizen commission and generally meets once a month, although 
only required by statute to meet four times a year, TFC feels that the use of IDIQs for the 
limited circumstances set forth in current Commission-approved policy allows the agency to 
provide services timely and to address emergencies.  These contracts allow TFC to procure 
design professional services almost immediately when warranted by circumstances, 
facilitating prompt response to unforeseen conditions and conditions affecting tenant life 
safety and continuity of state government operations.  These lawful procurement methods 
allow TFC to avoid excessive expenditures that can result from delayed action in resolving 
this urgent category of issues. 
 
TFC agrees that better definition of various procurement methods could strengthen the 
process and a review of the agency’s procurement workflow is currently underway.  Current 
training and procedures are also being reviewed to more clearly define and document the 
factors behind decisions to use a particular procurement method.  While TFC believes current 
training and procedures ensure adequate compliance with procurement regulations and goals, 
additional internal controls currently in development will further ensure the best procurement 
method is applied in all circumstances. 
 

Recommendation 3.2  
Direct TFC to revise its policy on the use of interagency contracts and develop a 
policy for bundled contracts. 



 
 

Agency Response to 3.2 
 
TFC agrees with this recommendation.  There is a strategic process to follow when planning 
the implementation of capital improvements that promote both healthy competition and good 
value results for state construction contracts.  One of those steps is evaluating the scope of 
work for any set or category of authorized initiatives to determine how best to combine, 
segregate, and phase the work to obtain maximum bid participation, manage risk, and 
efficiently accomplish the work.  A previous biennial authorization of deferred maintenance 
funding for TFC was bundled into a single construction contract on what appeared to be the 
sole criteria of the funding authorization itself.  While the resulting contractor performed 
admirably and this single contract award relieved the project management staff from 
numerous additional procurement activities while managing a substantial burden of other 
agency projects, additional opportunity could have been afforded to the construction 
community that could possibly have resulted in more competitive pricing.  It is important to 
note, however, that the construction manager-at-risk project delivery method utilized for this 
contract did afford competitive bidding at the subcontractor level for every phase of the 
project.  This included good-faith effort for HUB participation and full evaluation of the 
subcontractor bids and qualifications to ensure best value was delivered for the State.  The 
subcontract pricing is where the vast majority of the project cost resides and the only costs 
that were not rebid for each initiative was the construction manager’s fee and general 
conditions, or essentially his cost for managing the work.   
 

Recommendation 3.3  
TFC should improve its procedures for soliciting and awarding contracts, 
including performing risk and needs assessments and documenting needed 
information. 
 

Agency Response to 3.3 
 
TFC agrees with this recommendation.   
 
• Risk and needs assessment.  Building on the agency’s current practice of extensive 

preliminary analysis and reassessment of risk throughout the design and construction 
process, further development and documentation of clear risk and needs assessments in 
contracting files will assist agency contract administrators in more effectively overseeing 
the agency’s contracts and provide an improved method to evaluate contract management 
performance. 

• Contract Advisory Team recommendations.  Consistent documentation on the 
implementation of CAT recommendations will provide a useful tool during future 
procurements. 

• Insurance requirements review.  Centralizing the agency’s ongoing insurance review 
function by qualified staff will further ensure potential risk to the state is mitigated. 

• Negotiation plans and outcomes.  The development of clear negotiation plans and 
documentation of negotiation outcomes will enable the staff to provide useful, 
informative reports to agency leadership. 

 

   
 



 
 

Recommendation 3.4  
Direct TFC to apply certain contracting standards to better align its contract 
administration procedures with commonly accepted best practices. 
 

Agency Response to 3.4 
 
TFC agrees with this recommendation.   
 
• Administration plans.  Developing administration plans for each of the agency’s 

contracts will not only help current contract administrators but will provide continuity to 
the agency’s contract administrations in the event of staff turnover. 

• Training.  Providing contract administration training will provide staff with the tools 
necessary to provide efficient, effective contract oversight. 

• Documentation and reporting on monitoring efforts.  Clear documentation and 
improved centralization of contract files will help the agency mitigate potential risks 
more effectively, better assist contract administrators in monitoring contractors, and 
provide an improved method to evaluate contract management performance. 

• Use of building commissioning.  The development of criteria for determining when it is 
appropriate to use commissioning for a TFC or client agency project will enable the 
agency to better monitor construction projects and ensure projects are completed 
according to building and design specifications. 

• Close out.  Detailed contract close out, including contractor and agency performance 
assessments, will improve the agency’s overall contract management as well as provide 
useful performance data during future procurements. 

• Master files.  Maintaining centralized master contracting files that include all stages of 
the contracting process will improve overall oversight of contract functions and make 
contract management easier for the agency. 

• Vendor oversight.  Monitoring contractor performance will enable the agency to ensure 
the contractor is performing all duties in accordance with the contract and allow the 
agency to mitigate and address any developing problems or issues. 

 

Recommendation 3.5  
TFC should develop a policy to apply contracting standards to P3 contracts when 
applicable. 

Agency Response to 3.5 
 
TFC agrees with this recommendation to develop a policy for ensuring the application of any 
applicable contracting best practices to P3 contracts, while leaving unchanged the current 
provision of the P3 statute that exempts agencies from most procurement requirements and 
standards.   

 
 



 
 

RESPONSES TO ISSUE 4 
Overall Agency Response to Issue 4 
The Texas Facilities Commission (“TFC” or “Commission”) agrees with the 
recommendations.  The Sunset Advisory Commission Staff Report identifies the need for 
updated analytical tools and database systems in order to provide the information necessary 
to more effectively manage and assess performance of the agency’s deferred maintenance 
program.  TFC agrees that equipment and building systems must be updated and recognizes 
the need for updated analysis and information management for the deferred maintenance 
program.  To address deficiencies in the agency’s database systems, TFC has requested 
additional funding in its 2014-2015 Legislative Appropriations Request under an exceptional 
item related to a new integrated information system. 

Recommendation 4.1  
Require TFC to develop and regularly update a comprehensive plan for all of its 
maintenance and capital improvement needs. 
 

Agency Response to 4.1 
 
TFC agrees with this recommendation.  TFC has comprehensive data on future needs but 
agrees this data needs to be updated systematically and that this data could be improved 
through integrated data management systems that will automate the process and provide more 
timely analysis and reporting capabilities.  TFC is of the opinion that there is a fiscal impact 
related to implementation of this recommendation and has requested $2.6 million for a new 
integrated information system in its 2014-2015 Legislative Appropriations Request.  
Additionally, to implement Recommendation 4.1 effectively, TFC is of the opinion that 
additional FTEs or funds to procure professional services are necessary.  Since January 1, 
2010, TFC has responded to the need to cut state spending.  TFC reduced its agency 
employee workforce by 20% by the end of fiscal year 2011.  Additionally, other costs saving 
measures have made it possible for TFC to absorb a $2.5 million General Revenue reduction 
in appropriations from the 2010-11 biennium to the 2012-13 biennium, all while continuing 
to meet and exceed its delivery of services to the public and our client agencies.  If no 
appropriation is provided to fund additional FTEs or the procurement of professional services 
necessary to implement Recommendation 4.1 effectively, TFC will need to raise its current 
fees in order to cover the expense. 
 
• Deferred maintenance needs.  Developing an improved comprehensive planning 

process that combines the agency’s capital renewal needs and critical and non-critical 
maintenance needs will provide agency management with the improved tools needed to 
more adequately forecast future funding and resource needs for deferred maintenance. 

• Capital improvement needs.  Maintaining an updated list of prioritized and imminent 
capital improvement needs will assist management in formulating its legislative 
appropriations requests as future funding needs will be readily identified based on 
updated information. 



 
 

• Emergency needs.  Identifying potential funding sources in consultation with the 
Legislative Budget Board will significantly reduce agency response time when faced with 
emergency projects. 

 

Recommendation 4.2  
Direct TFC to better track and report management and performance data about 
its deferred maintenance program and the condition of its building systems. 

Agency Response to 4.2 
 
TFC agrees with this recommendation.  As stated in the agency response to 4.1, TFC is of the 
opinion that there is a fiscal impact related to implementation of this recommendation and 
has requested $2.6 million for a new integrated information system in its 2014-2015 
Legislative Appropriations Request.  

 
 
 

   
 



 
 

RESPONSES TO ISSUE 5 
Overall Agency Response to Issue 5 
The Texas Facilities Commission (“TFC”) agrees with the recommendations.  The Sunset 
Advisory Commission Staff Report identifies standard policy directives missing from TFC’s 
statute that are designed to ensure open, responsive, and effective government.  TFC agrees 
that current reporting requirements are repetitive and inefficient.   

Recommendation 5.1  
Continue all of TFC’s reporting requirements, but align the due dates and 
recipients of selected reports to allow for report consolidation. 
 

Agency Response to 5.1 
 
TFC agrees with this recommendation.   
 

Recommendation 5.2  
Apply the standard Sunset across-the-board requirement for the Commission to 
develop a policy regarding negotiated rulemaking and alternative dispute 
resolution. 

Agency Response to 5.2 
 
TFC agrees with this recommendation.  

 
 



 
 

RESPONSES TO ISSUE 6 
Overall Agency Response to Issue 6 
The Texas Facilities Commission (“TFC”) agrees with the recommendation.  The Sunset 
Advisory Commission Staff Report identifies the state’s continuing need for a consolidated 
and cost effective planning, management, and maintenance of state facilities.  TFC agrees 
that this agency is best suited to provide these services for the State of Texas.   

Recommendation 6.1  
Continue the Texas Facilities Commission for eight years to align its review with 
other state agencies that provide administrative support services in Texas. 
 

Agency Response to 6.1 
 
TFC agrees with this recommendation.  
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